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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. C.R 550 of 2016

U/s 138 N. I. Act.

Lipika Ray

                                           …..Complainant

-Vs-

Sanjupu @ Sanjay Brahma

                                                                 ...accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. A.M. Rahman .........................…............. complainant.
Mr. K. Zaman, Advocate……..............for the accused-person.   
             
Date of Evidence : - 30-04-16, 06-02-18, 27-03-18, 02-08-18, 

    08-10-18 & 24-12-18
Date of S.D : - 25/5/2018
Date of Argument : - 05-02-19;
Date of Judgment    : - 07-03-19.

J U D G M E N T

1. The prosecution case, in brief, is that on 29-03-2016, complainant

Lipika Ray filed a complaint before the then Ld. C.J.M., Dhubri, stating that

she had friendly relation with accused and therefore, she gave Rs. 5 lakhs

on being asked by accused as loan on 05-01-2015. Accused promised to

return loan amount within 20-12-2015. Accused did not keep his promise

and complainant demanded her money. Therefore, on 27-01-2016, accused

issued a cheque bearing No. 001972 amounting Rs. 5 lakhs drawn at Axis

Bank  of  India,  Kokrajhar  branch,  in  favour  of  complainant.  Complainant

presented  the  cheque  No.  001972  for  encashment  in  the  S.B.I,  Dhubri

branch, through her account No. 11042951637. But, the said cheque was

dishonoured because accused had already closed his account in the Axis

Bank. On 25-02-16, complainant issued demand notice to accused through
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her engaged advocate and asked to pay loan amount within 15 days of

receipt of notice. Accused received notice on 01-03-2016, but, he did not

come  to  return  money.  According  to  complainant,  accused  had  full

knowledge that his account was closed and issued the cheque of  Rs.  5

lakhs only to cheat her. Hence, this case. Complainant prayed to punish

accused as per provision of law. On receipt of complainant a CR case was

registered and transferred to this Court for disposal.   

2. Complainant was examined u/s 200 Cr PC  by my predecessor  and

complainant submitted documents in support of her case. On the basis of

statement and documents, my predecessor, took cognizance of offence u/s

138  N.I.  Act  against  the  accused  person.  Process  issued  to  accused.

Accused  appeared  in  the  Court  and  he  was  allowed  to  go  on  bail.

Thereafter,  particulars  of  offence  u/s  138  N.I.  Act  were  read  over  and

explained to accused. Accused pleaded not guilty and claimed to be tried. 

3. Complainant adduced evidence as p.w.1 and exhibited documents in

support of her case. Labanya Bora @ Basumatary (p.w.2) and Devjani Ray

(p.w.3)  adduced  evidence  in  support  of  complainant.  Accused  was

examined  u/s  313 Cr  PC and his  statement  was  recorded.  The  plea  of

accused was  of  total  denial.  Accused examined and cross  examined as

d.w.1.  Lakhi  Nath Brahma (d.w.2)  and Prebulson  Marak (d.w.3)  adduced

evidence in support of accused. I heard argument of the case from both

sides. 

POINT FOR DETERMINATION :

4. Whether the accused on 27-01-2016 issued a cheque bearing No.

001972 amounting Rs. 5 lakhs drawn at Axis Bank, Kokrajhar Branch, in

favour of complainant for discharging his liability knowing fully that he had

closed account No. 912010031837324 and only to cheat complainant and

thereby committed an offence punishable u/s 138 of N. I. Act? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

5. Lipika Ray (p.w.1) stated that she gave Rs. 5 lakh to accused as loan

on being asked by accused due to having friendly relation with accused on

05-01-2015.  Accused promised  to  return her  money on  20-12-2015 but

accused did not return her money. When she demanded money after expiry

of stipulated time then on 27-01-2016, accused issued a cheque of Rs. 5
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lakhs, in favour of complainant,  drawn at Axis Bank Ltd. on the basis of

account Number 912010031837324  maintained by accused in the said

Bank  (Ext.1  cheque  bearing  No.  001972).  Complainant  presented  the

cheque bearing No. 001972 in the S.B.I Dhubri, Branch for collection. The

S.B.I, Dhubri, could not collect Rs. 5 lakhs from the account maintained by

accused  in  the  Axis  Bank  Ltd.  due  to  closure  of  account  by  accused.

Therefore, S.B.I, Dhubri, returned the dishonoured cheque with bank slip on

30-01-2016 (Ext.2 Bank Slip). Thereafter, complainant issued two demand

notices to accused asking to return money within 15 days apprising him

about dishonour of cheque. Accused duly received notices, but he did not

return money. (Ext. 3 & 4 are demand notices, Ext. 5 & 6 are Postal receipts

and Ext. 7 & 8 are computer generated slips regarding tracking of letters).

P.w.1 stated that accused issued cheque in favour of her knowing fully that

he  had  closed  his  account  and  to  deprive  her  from  money.  During

cross-examination, p.w.1 stated that no written agreement was made with

accused at the time of delivery Rs. 5 lakhs. She denied that accused does

not know her. She denied that accused had not given cheque to her. She

did not say in her evidence that she had given money to accused through

Labanya Basumatary and received cheque through her.

6. Labanya  Bora  @  Basumatary  (p.w.2)  also  stated  that  she  was

present  at  the  time of  transaction  of  money between complainant  and

accused. During cross-examination, p.w.2 denied that she was not present

during  transaction  of  money  between  complainant  and  accused.  She

denied that accused had given her Rs. 1 lakh in cash and one blank cheque

for doing business. She denied the other suggestions made by the defence

counsel on behalf of accused.

7. Devjani Ray (p.w.3) also stated that she was present at the time of

giving money to accused and accused promised to return money within

20-12-2015. During cross examination, p.w.3 stated that she does not know

accused.  She  did  not  mention  in  her  affidavit  that  accused  had  taken

money  on  05-01-2015.  She  denied  the  suggestions  made  by  defence

counsel for accused.

8. Sanjupu  @ Sanjay  Brahma (d.w.1)  stated  that  he  does  not  know

complainant  and  he  had  no  relation  with  complainant.  He  never
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approached to complainant and took money from her as loan. He had good

relation  with  p.w.2  and  he  and  Lakhi  Nath  Brahma  made  p.w.2  their

business partner. He made several business transaction with p.w.-2. One

day  he  gave  Rs.  1  lakh  and  blank  cheque  bearing  No.  001972,  dated

21-02-2014 to p.w.2 for business purpose in presence of some witness as

he had to go other place for some days. He came to know after his return

that p.w.2 had done no work as per their plan and therefore, he severed his

relation with p.w.2. He requested p.w.2 to return his cheque and he heard

that  p.w.2 had been trying to  harass  him.  D.w.1  stated  that  thereafter,

p.w.2 took help of p.w.1 and instituted this instant case falsely to harass

him. Thereafter, he served pleader notices through his advocate Narayan

Sarkar to complainant and to p.w.-2 to return the said cheque. As such,

p.w.1 and p.w.2 did not pay heed to pleader notice, he filed a complaint

case at Kokrajhar Court against complainant and her witnesses. He does

not  know complainant  and  Devjani  Ray.  Complainant  filed  a  false  case

against him fraudulently. During cross-examination, d.w.1 stated that he is

an employee of PWD, at Kokrajhar. He used to do business with p.w.2 and

some other. He received money for filling earth at B.T.C area. He issued

Ext.1  and  Ext.-1(1)  is  his  signature.  He  received  Ext.3  and  4  from

complainant.  He  sent  reply  of  Ext.3  and  Ext.4  through  his  engaged

advocate. He has not submitted copies of reply in the Court. He and p.w.2

reside at Kokrajhar district. He is doing business with p.w.2 since 2012. His

relation with p.w.2 became bad after bouncing of Ext.1 and due to decision

of p.w.2 to stand as witness of p.w.1. He closed his account on 27-01-16.

He  filed  case  against  complainant  and  others  at  Kokrajhar  Court  after

receipt of pleader notice. He knows that he cannot do business being a

Govt.  employee. He would not file case against p.w.2 if p.w.2 would not

have  adduced  evidence  in  support  of  p.w.1.  He  denied  the  other

suggestions made by the Ld. Counsel for complainant.

9. Lakhi Nath Brahma (d.w.2) also stated that complainant instituted

this  case  against  accused  just  to  harass  him.  D.w.2  also  stated  in  his

evidence  regarding  business  of  accused  with  p.w.2  and  end  of  their

business. He knows that no money transaction between complainant and

accused took place.  During cross-examination,  d.w.2  stated that  he has
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business relation with accused. Accused issued Ext.1 and it was delivered

near Girls  Higher  Secondary  School,  Kokrajhar.  Accused did  not  let  him

know about bounce of 5 lakhs cheque.  He does not know all  details  of

accused regarding transaction  of  money.  He know Labanya Basumatary

and she was L.D. Assistant at Parbatjhara Forest Department. They have no

business transaction with Labanya Basumatary after 2012. He denied the

suggestions made by the Ld. Counsel for complainant.

10. Prebulson Marak (d.w.3) stated that he was present when accused

gave  Rs.1  lakh  to  p.w2.  He  knows  that  accused  did  not  deal  with

complainant. During his cross-examination, d.w.3 stated that he is an agent

of  M.I.  Life Company.  He has not visited house of  Labanya Basumatary.

Accused is a Social Worker.  Accused is a business partner of Mahabir India

Industry  and  produce  Ayurbedic  medicine.  Accused  stated  him that  his

cheque of Rs. 5 lakhs was bounced. He does not know as to why he has

come  to  court  adduce  evidence  in  support  of  accused.  He  denied  the

suggestions made by the defence counsel on behalf of accused.

11. Thus, we have discussed above evidence of both sides. Complainant

(p.w.1) boldly stated that she had friendly relation with accused. On the

other hand, accused denied he knows complainant. Of course, there is no

written instrument executed between complainant and accused at the time

of giving and taking money. P.w.1 also did not say in her evidence where

she  had given money to  accused  and whether  it  was  cash  or  in  other

manner. P.w.2 and p.w.3 stated that they were present at the time of giving

money to accused. But, they also did not mention place of transaction of

money in between parties. P.w.1 also did not say in her evidence that at the

time of giving money to accused, p.w.2 and p.w.3 were present along with

her. P.w.3 clearly stated that she does not know accused. Therefore, the

fact  that  she  was  present  at  the  time  transaction  of  money  between

complainant and accused is contradictory. Therefore, evidence of p.w.3 can

be discarded. The evidence of p.w.2 also shows that she was present only

at the time of giving and taking money. But, we have already observed that

p.w.3 in her evidence did not mention regarding day, date and place of

transaction of money. P.w.1 did not say that p.w.2 was present. P.w.2 also

did not say that p.w.3 was present on the day of money transaction. P.w.2
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does not know issue of cheque by accused in favour of complainant and

regarding  dishonour  of  cheque.  P.w.2  is  a  Govt.  employee.  From  the

evidence of d.w.1, d.w-2 and d.w.3, it is appeared that p.w.2 also used to do

business with them in spite of  being a Govt.  employee.  Therefore,  it  is

appeared that  p.w.2 agreed to adduce evidence in  support  of  p.w.1  for

some interest. However, from Ext.-1, it can be infer that accused took Rs. 5

lakhs from complainant and he issued Ext.-1 in favour of complainant to

discharge his  liability.  During cross-examination,  accused admitted issue

Ext.-1 and Ext.-1(1). Accused did not dispute ext.-1 and ext.-1(10. Further,

d.w.1 admitted that they had taken money from complainant to complete

earth filling work at B.T.C area. D.w.1 used to do business with Labanya

Basumatary and Tribhul Ch. Sarkar. Accused also admitted that he closed

his account on 27-01-2016. On close scrutiny of evidence of d.w.1, it is

appeared  that  in  one  hand  he  denied  having  any  transaction  with

complainant and on the other hand, he also admitted received of money

from complainant. D.w.2 and d.w.3 are business partner of d.w.1. But, they

do  not  know  regarding  transaction  of  money  by  accused.  From  their

evidence,  it  is  not  established  that  accused  did  not  take  money  from

complainant.

12. As  such,  accused  failed  to  show that  he had not  issued Ext.1  in

favour of complainant and therefore, it can be said that accused took loan

amount of Rs. 5 lakhs from complainant and issued Ext.1 to discharge his

liabilities. P.w.-2 denied that accused had given Rs. 1 lakh to her along with

one blank cheque. Further, evidence of d.w.-1, d.w.-2 and d.w.-3 also show

that they are  not business partner of p.w.-2 since 2012. The cheque in

question was issued on 27/1/2016. Accused issued Ext.1 on 27-01-2016

and he closed his account on that date itself. Accused stated that he issued

a  blank  cheque  to  p.w.-2  on  21/2/2014  bearing  no.  001972.  So,  it  is

appeared that the said cheque dated 21/2/2014 already expired. Accused

did not say in his evidence that complainant and p.w.-2 had forged the

cheque  in  order  to  get  benefit  from expired  cheque.  The  statement  of

accused is self-contradictory and unbelievable. Therefore, it can safely be

said that intention of accused was to cheat complainant and to prevent her

from getting money by presenting Ext.1 to her banker.
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13. In view of the above discussion of evidence and observation made

therein, I am inclined to believe that complainant side proved the offence

u/s  138  N.I  Act  against  accused  beyond  all  reasonable  doubt.  Hence,

accused is held guilty u/s 138 N. I. Act and convicted thereunder.

14. Now, whether the accused is entitled to the benefit of provision of

Probation of Offenders Act. From the fact and circumstances of the case

and  of  the  fact  that  accused  is  an  employee  of  government,  I  am

disinclined to release accused under the provision of Probation of Offenders

Act. Hence, accused is sentenced to undergo simple imprisonment for one

year  and  to  pay  fine  of  Rs.  5  lakhs.  In  default  of  fine,  further  simple

imprisonment  for  six  months.  Fine  amount,  if  realized  be  given  to

complainant  as  token  of  compensation.  Bail  bond  stand  in  favour  of

accused person is extended for another period of six months in view of

section 437A of Cr PC.

15. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 07th day of March, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.
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   A   P P E N D I X

1. PROSECUTION WITNESS:- PW- 1 Lipika Ray, (Complainant)

     PW- 2 Labanya Bora @ Basumatary,

     PW- 3 Devjani Ray

2. PROSECUTION EXHIBITS:- Ext. 1 cheque no. 001972

       Ext. 1(1) is signature of accused.

                                                         Ext.-2 bank return memo

                                                         Ext.-3 & 4 pleader notices.

                                                         Ext.-5 & 6 postal receipts.

                                                         Ext.-7 & 8 are computer generate 

                                                                Document regarding tracking letter, etc.

3. DEFENCE WITNESS: -       D.w- 1  Sanjupu @ Sanjay Brahma,

                                           D.w- 2  Lakhi Nath Brahma,

                                                     D.w- 3 Prebulson Marak.

     4.   Defence exhibits :-             Ext.- I & II are pleader notices.

                               Addl. C.J.M, Dhubri 


